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Measles outbreaks, entirely preventable by vaccination, have occurred across the country in recent years, including in eleven states in the first two months of this year alone.
2 Hepatitis A, a third-world disease, has spread from city to city in the U.S. 3 A strain of drug-resistant tuberculosis that originated at a homeless shelter in Atlanta killed four people, and has spread to at least eight other states. 4 The opioid epidemic has brought with it skyrocketing rates of infectious diseases INDIANA HEALTH LAW REVIEW [Vol. 16:235 related to intravenous drug use, such as HIV and hepatitis C.
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Add to this the fact that the U.S. has the highest percentage of citizens without health insurance in the industrialized world. 6 Lack of preventive healthcare can mean low resilience in the population as a whole. A community's overall resilience in the face of a contagious disease outbreak is only as strong as the weakest link. Scientists say we are long overdue for a naturally occurring pandemic. The World Health Organization refers to it as "Disease X." 7 Altogether, it is easy to understand why the possibility of a fast-spreading, deadly epidemic in the U.S. keeps scientists awake at night. 8 Blame whoever you like-anti-vaxxers, counter-productive laws and policies, underfunded city services-but do not blame immigrants for these home-grown problems. Non-citizens living in or visiting the U.S. are on the whole healthier than the native-born U.S. population. 9 Immunization rates among them are higher, too.
10 An "imported" disease like SARS or avian flu is as likely to be spread by a returning U.S. traveler as a migrant at the border. Recall the public outcry that followed news that an Atlanta lawyer with drug-resistant tuberculosis had traveled on several international flights against the orders of public health officials, leading to Congressional hearings and renewed interest in federal 11 As Wendy Parmet and others have reminded us, the U.S. has a long history of wrongly blaming immigrants both for diseases that spread globally through travel and trade as well as for our own governmental shortcomings.
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Immigration policy in the U.S. does have important ramifications for public health. But it is not because immigrants themselves pose a disproportionate health threat to citizens. And we cannot keep contagion out or protect ourselves from the world's pandemics by some fantasy of closing borders or erecting walls. Birds and mosquitoes, carriers of lethal viruses, are notorious disrespecters of walls. And we shouldn't forget that we export diseases to other countries, too. In short, the greatest public health threats in our nation today are ones that have originated here, not ones brought from the outside.
But it also makes no sense to create immigration policies that may increase the risk that contagious disease outbreaks will spread. Yet we are doing just that. As I describe below, the U.S. Department of Homeland Security proposes to treat immigrant access to healthcare in a punitive fashion that even it admits "could lead to . . . increased prevalence of communicable diseases, including among members of the U.S. citizen population who are not vaccinated." Local health departments in the U.S. already struggle against the odds. This new federal policy needlessly makes that struggle even harder.
I. THE CRITICAL ROLE OF THE LOCAL HEALTH DEPARTMENT
State and local health departments are key to protecting the nation from epidemics. The burden of public health defense falls to 2,684 state, tribal, and local health jurisdictions. 13 Contrary to what many people might expect, the federal government is not in charge in the event of an epidemic outbreak affecting the nation. The CDC plays a very limited role in combatting contagious disease in the U.S. The CDC cannot intervene, direct, or provide assistance unless states individually invite them to do so.
14 Even then, the CDC cannot provide medical treatment or take other steps we might expect, although its staff possesses the best scientific and medical expertise in the world. Local health departments, then, are the most essential barrier to stop the spread of contagious disease within neighborhoods, between cities, and among U.S. states. We rely on them to contain outbreaks of contagious disease before they can spread out of control. Yet as the "public health" responsibilities of local governments have become more broadly defined, their jobs have become more complicated. For example, while local health departments play a key role in ensuring food safety, their core function is to stop the spread of contagious disease-the reason health departments were established at the state and local level more than a century ago. 15 This core function requires a number of steps that have not changed with advances in medical science: Investigate the source of an outbreak of contagious disease. Stop further spread of the disease through counter-measures that include isolating the sick if they are contagious. Find people who may have been exposed but do not know it. And, if necessary, quarantine those who have been exposed in order to prevent further spread. 16 Health departments in the U.S. perform remarkably well, given that they are unevenly funded and must constantly solicit political support from elected officials. Heroic efforts of state and local health departments, for example, account for the fact that the U.S. has thus far contained the spread of drugresistant tuberculosis below levels that globally have become alarming, though the system is precarious because of its fragmentation and the unwillingness of many local governments to pay for it.
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But the reality is that federal law and immigration policy create distinctions between citizens and non-citizens that make the jobs of local health departments harder. The mission of the local health department is to protect "population" health, the relevant criteria being "person," not visa or citizenship status. The immigration status of the local population does not matter, and public health workers investigating an outbreak, or offering immunizations, do not ask. Some health departments go to great lengths to reassure residents that their citizenship or immigration status is irrelevant.
18 Why? Among other reasons, because health departments need the cooperation of everyone in the event of a contagious disease outbreak or public health emergency. Public health workers need to be trusted, not studiously avoided. People without documented status may have an incentive to avoid interacting with any government official, hence the extraordinary efforts of public health workers to distinguish their function from law enforcement. Many without legal immigration status have lived in the community for years and have U.S. citizen children or spouses. These long-term residents may inadvertently end up becoming a health threat, and yet be afraid to interact with government officials responding to a public health emergency, especially if there is a need to interact with police in the event of quarantine for suspected exposure. Contact tracing can be the most problematic if someone is afraid that disclosure of a person's contacts could somehow lead to "discovery" of immigration status.
An additional problem has to do with the way health departments become aware of local outbreaks in the first place. Hospitals and medical providers are required to report to their local health department anyone diagnosed with specified contagious diseases, like tuberculosis, measles, and hepatitis. 19 The health department then begins an investigation to see if the case is isolated, or is part of an emerging pattern of reports that would constitute an "outbreak" or even a public health emergency. If people avoid seeking healthcare because they don't have insurance or are afraid their immigration status might become known, a contagion can get out of control before public health officials are even aware of it.
Most non-citizens, including millions who are present in the U.S. legally, are not eligible for any form of subsidized health insurance, nor are they eligible for insurance through an employer because they are prohibited from working.
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Medicare and Medicaid are off limits for most non-citizens, with very few exceptions. Many visas for legal immigrants prohibit employment, meaning employer-subsidized insurance is not available to them. The Affordable Care Act, while expanding access to health insurance for millions of U.S. citizens, excluded undocumented immigrants and even many legal immigrants. 21 Non-citizens, both those here legally and those who are not, are disproportionately uninsured compared to U.S. citizens, meaning they are less likely to receive preventive medical care or seek routine care at an early stage of illness. 22 So while citizenship and immigration status matter for access to health care, citizenship remains irrelevant from the perspective of a local health department. Given that it's unlikely we will commit more federal resources to the health needs of non-citizens, it is all the more important for state legislatures to reinvest in public health after decades of declining financial commitments. 23 But even states with the foresight to invest in the health of all its residents might in the event of an epidemic see that investment quickly erode, given the speed with which viruses can travel across state lines and the financial incentives state and local governments have to pass along their public health problems to other jurisdictions.
And while from a public health perspective it might be desirable to make healthcare more broadly accessible, including to non-citizens who cannot afford it, I want to be clear that I am not arguing here that the U.S. should do so. Every nation restricts in some way the public services it provides to newcomers. My purpose instead is to highlight a new federal policy that penalizes immigrants if they use the few government-funded health services to which they are already entitled by law. To understand why this matters, I provide some background on what Congress has said about restricting publicly-funded health care on the basis of citizenship.
II. PRWORA AND ITS FORGOTTEN EXCEPTION
The U.S. used to be a bit more generous with the healthcare safety net for immigrants who were on the path to U.S. citizenship, but welfare reform legislation in 1996, the Personal Responsibility and Work Opportunity Act (PRWORA), 24 generally restricted non-citizens' eligibility for public benefits.
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PRWORA barred all lawful permanent residents from receiving means-tested, federally funded assistance, including Medicare and Medicaid, for the first five years in the country. PRWORA also excluded entirely many others with legal status who were previously eligible. And it barred unauthorized immigrants from government-funded health assistance altogether, except for medical emergencies. Medicaid was previously available to lawful permanent residents with no waiting period, as well as to a vast number of non-citizens residing in the U.S. "under color of law," a catch-all category for non-citizens living in the U.S. legally but with an uncertain path to citizenship.
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The immediate effect of PRWORA was to take away large amounts of federal healthcare money from states with the largest populations of non-citizens. In response, some states funded their own programs for impoverished non-citizens, and ever since have had to negotiate against attempts by the executive branch to eliminate them.
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PRWORA included an exception for emergency medical care, regardless of citizenship or immigration status. 28 That exception is enshrined today in the Emergency Medical Treatment and Labor Act (EMTALA), a federal law that requires hospitals to treat and stabilize anyone coming to an emergency department, regardless of their insurance status or ability to pay. Hospitals can receive some reimbursement for emergency medical services provided to people without health insurance and no ability to pay, including undocumented immigrants. Congress recognized that it was unseemly to let people die because they couldn't afford emergency medical care.
But when Congress enacted PRWORA in 1996, it was also aware that communicable disease control is population-based, not citizenship-based. So, in addition to the emergency medical care provision, it included exceptions for "[p]ublic health assistance for immunizations" and "for testing and treatment of symptoms of communicable diseases."
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Congress did not say what "treatment of symptoms of communicable diseases" meant, or who pays for it. But it was at least a recognition that one reason to provide medical care for people with a contagious disease is to prevent further spread. Medical countermeasures necessary to protect the community were not to be withheld on account of citizenship or immigration status.
A scant legislative history sheds some light on what Congress meant by the odd phrasing, "treatment of symptoms of communicable diseases." Differences between the House and Senate versions of PRWORA were resolved by a conference committee, including a disagreement over the wording of the "communicable diseases" exception. The original Senate version stated that "the exception for communicable diseases is limited to treatment of the disease itself and must be triggered by a finding by HHS that testing and treatment of a particular disease is necessary to prevent its spread." 30 The House version did not require a finding by HHS. 31 The Conference Committee ultimately adopted the language used in the House version, "treatment of symptoms of communicable disease," explaining in its Report: "The allowance for treatment of communicable diseases is very narrow. The conferees intend that it only apply where absolutely necessary to prevent the spread of such diseases. This is only a stop-gap measure until the 27 The Conference Committee's explanation shows little understanding of the complexities of immigration law. "Until deportation" is a process that can take years because of a longstanding (and worsening) backlog in immigration courts, among other reasons. Moreover, the public heath exception applies to all noncitizens, not just those illegally present. How does this explanation make sense for legal immigrants not subject to deportation at all, assuming the conferees were aware such persons might have come to the U.S. under two hundred different visa types? 33 This is an immigration law fantasy world. And it's a public health fantasy world, too. How do medical professionals treat "symptoms only" of any communicable disease as a "stop-gap measure"?
Likely, both houses of Congress intended in a general way that treatment provided to a non-citizen in order to prevent a wider public health threat not morph into expensive treatment for non-contagious ailments a patient might also have-diabetes, dialysis for renal failure, cancer. They may also have had in mind HIV/AIDS. At that time, immigrants with positive HIV status were already barred from entering the country. 34 The cost of healthcare for anyone suffering from AIDS was (and remains) enormous. Perhaps Congress wanted to make clear that Medicaid funds could not be used to treat non-citizens with AIDS, and it gave no thought to whether treatment of "symptoms only" of a host of other contagious diseases would be at all effective as a public health measure. 35 But unlike the emergency medical care exception, no federal funds seem ever to have been allocated for medical treatment to prevent the spread of contagious disease. This "public health" exception was essentially an unfunded mandate for a task state and local governments already undertook. Health departments would continue to isolate cases of communicable disease when necessary to prevent further spread, carrying the costs of care for those patients who were uninsured.
In the same year that Congress enacted PRWORA, it also passed sweeping immigration legislation designed to address the growing population of undocumented immigrants in the U.S. Among other things, the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 (IIRAIRA) 36 greatly expanded the grounds for deportation for crimes committed in the U.S. and made non-citizens convicted of those crimes subject to expedited removal.
IIRAIRA also strengthened the "public charge" ground of admissibility in the Immigration and Nationality Act. 37 For well over a century, immigration authorities have had the ability to exclude and deport non-citizens on poverty grounds-that they are or might in the future become reliant on government services or support.
38 Non-citizens can be denied entry to the U.S. if they are believed to be "likely at any time to become a public charge," a term that is not defined in the statute. 39 In addition, immigrants can lose their visa status and be removed if they become a public charge within five years after admission, if the reason they became a public charge existed before they came to the U.S.
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Congress did not further define "public charge" in IIRAIRA, but it specified that immigration authorities must take into account a person's age, health, family status, financial resources, education, and skills when determining admissibility. 41 Congress did not state whether the receipt of public benefits would count.
The new emphasis on "public charge" created immediate confusion among non-citizens about whether any form of public assistance for healthcare might make them a "public charge" in the eyes of immigration authorities. Non-citizens who were still eligible for Medicaid or state funded health programs disenrolled. Clinics serving migrant workers saw a dramatic decrease in patient visits. It was an alarming situation, all due to the uncertainty of whether acceptance of government-funded health insurance, reduced-fee or free healthcare could prevent legal immigrants from obtaining citizenship, or even lead to deportation. The State Department noted that confusion over PRWORA and the "public charge" provision "led many persons in the immigrant community to choose not to sign up for important benefits, especially health-related benefits, which they were eligible to receive, as they were concerned this would affect their or a family member's immigration status." 42 The problem was of such magnitude that government experts "began to fear an adverse impact on public health and welfare." general public, HHS worked with the Immigration and Naturalization Service (INS) 44 to address the situation. In 1999, INS released a "Guidance Statement" clarifying that health services other than for long-term care would not be counted in "public charge" determinations. 45 The Guidance exempted Medicaid and other "health insurance and health services (other than public benefits for costs of institutionalization for long-term care)," including "public benefits for immunizations and for testing and treatment of symptoms of communicable diseases, and use of health clinics." 46 The purpose of its action was to "reduce the negative public health consequences" generated by confusion over what type of public benefits would count. 47 The situation had become "particularly acute" for contagious disease control.
48 Non-citizens were avoiding medical care to an extent that it jeopardized the general public. We have been concerned for quite some time about the confusion and fear in immigrant communities that accepting certain government benefits would jeopardize their ability to become legal U.S. residents. It's especially important to ensure access to health care for immigrants, so I am particularly pleased that virtually all health services and benefits are exempt from the 'public charge' test for admission, adjustment, or deportation.
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It had taken three years to resolve the confusion Congress had created in 1996 with respect to health services. Since 1999, the federal government has assured non-citizens they need not fear seeking health treatment, benefiting the efforts of local health departments throughout the nation to protect community health. But the Trump administration announced its desire to void that policy in early 2017, as part of what immigration scholar Mae Ngai and others denounced as a broader effort to punish legal immigrants for being poor. 52 DHS proposes to consider the use of any government benefit, including health services funded by states or public-private partnerships, in "public charge" determinations for admissibility, including requiring "all aliens seeking an extension of stay or change of status to demonstrate that they have not received, are not currently receiving, nor are likely to receive, public benefits as defined in the proposed rule." 53 The rule redefines "public benefits" to include essentially all government-funded health services, a 180 degree turn from what it would replace: a sensible policy made with the input of HHS whose job it is to protect the nation from epidemics.
Even worse, DHS admits that its proposed rule "could lead to . . . increased prevalence of communicable diseases, including among members of the U.S. citizen population who are not vaccinated."
54 But it's not just vaccine-preventable diseases public health officials worry about. That statement is frighteningly naïve from a medical science standpoint, because it fails to recognize the host of viral diseases for which no vaccine is available. And those are the ones we know about, not some novel flu mutation or the World Health Organization's "Disease X." 55 This is the reason HHS and federal immigration authorities clarified the public charge rules in 1999-it was already evident that avoidance of health services had made the spread of communicable disease an increasing threat to everyone.
The proposed rule is not yet law as DHS must consider the comments it received before the rule becomes final. If finalized in its current form, however, the rule is almost certain to be reversed by a court under the Administrative Procedure Act, a fate that has happened to numerous Trump administration initiatives for failing to follow the basic rules of administrative lawmaking. 56 Other scholars have catalogued the numerous grounds upon which a court could invalidate the proposed rule, 57 and the City of Baltimore has filed a lawsuit for harm it has been caused by what it terms the Trump administration's "crusade" to change the definition of public charge behind closed doors. 58 Rather than repeat those arguments here, I address a point that threatens the general public, citizens and non-citizens alike. The proposed rule entirely ignores the basis for the agency's prior guidance-the need to clarify public charge rules to protect the nation's health from communicable disease threats. Nowhere in the 158-page document is there any acknowledgement of the public health concern that drove the policy the Trump administration now seeks to replace.
A new administration can change administrative rules and policies, of course, but they have to provide a reasoned explanation for doing so. 59 Failing to address the primary rationale for the rule an agency seeks to change is an obvious violation of the Administrative Procedure Act's requirement that a change in policy not be "arbitrary or capricious." 60 It's a pretty minimal standard to meet. But just proposing the rule probably accomplished the goal the Trump administration made known it would pursue from the beginning of his administration. 61 It has already sown the kind of confusion that HHS used to think was important to prevent. 62 But the proposed rule also shows why making immigration policy in the absence of HHS input is such a bad idea. In implementing a policy to discourage would-be immigrants who are poor, the federal government has lost sight of "population" health that is the domain of the local public health department. Where is HHS in the public charge policy today? Did the HHS Assistant Secretary in charge of public health preparedness and defense have any say? HHS took the leading role after PRWORA to help ameliorate the threats to public health Congress had created. But that agency is notably absent in the process that brought about the proposed public charge rule. The proposed rule is an example of what can happen when immigration issues are viewed strictly from an enforcement perspective and not also from a population health perspective. This may be one result of moving all immigration functions into the Department of Homeland Security after 9/11.
The "public charge" rule exposes a larger problem that transcends party politics and the identity of the person occupying the White House. The major conflicts between immigration policy and public health come from two features of American government. The first is structural-federal agencies with different missions. HHS governs the CDC and the U.S. Public Health Service, and it is the liaison between the federal government and state and local health departments. More importantly, HHS is in charge of ensuring that state and local governments are prepared for and can respond to public health emergencies in the United State, through the Office of the Assistant Secretary for Preparedness and Response (ASPR). 63 The mission of ASPR is "to save lives and protect Americans from 21 st century health security threats," including sustaining public health security capacity. 64 Yet HHS had no input into a DHS rule predicted to have an adverse effect on the containment of contagious disease and the control of epidemics.
The I conclude by noting a few other ways in which immigration policy affects public health. Public health threats like outbreaks of flu can arise within migrant detention facilities, and when they do, it is the local health department's responsibility to prescribe measures to prevent further spread. Immigration authorities do not reliably contact local health officials when they release migrants who need follow-up for a health condition. Other release practices are of concern to health departments because migrants can be placed into situations dangerous to their health and wellbeing if local officials don't step in. Last Christmas Eve, the U.S. Customs and Border Protection (CBP) released hundreds of recently arrived asylum seekers in downtown El Paso with no notice to anyone, leaving aid groups scrambling to find temporary accommodation for them.
And we mustn't forget the health of immigrant detainees held throughout the U.S. Recent enforcement policies have threatened health outcomes for migrants in federal custody. 66 After the deaths of two children, CBP admitted it was overwhelmed, and DHS hastily arranged for Coast Guard medical professionals to help with medical screenings for children. Immigration authorities have been overwhelmed by a problem they saw coming. Consider also the ill-conceived policy that resulted in thousands of children being separated from their parents. Local health departments face many challenges in dealing with children who are living together in tent cities, group homes, or detention warehouses. Can any child reliably inform anyone of what vaccinations they have had, or of their health history? The Inspector General reported in January of this year that there are likely thousands more children than the officially reported number of 2,737. 67 The same report noted that the government has lost track of hundreds of children due to poor record keeping, and as a result some may never be reunited with their parents.
Once again, courts were forced to step-in to a chaotic situation the government itself created, overseeing the reunification efforts and ordering the government to find the children it has apparently lost track of. 68 As federal judge Dana M. Sabraw reminded us, "[t]he hallmark of a civilized society is measured by how it treats its people and those within its borders." 69 From a public health perspective, a nation's "people" and "those within its borders" are one and the same.
As all of these recent examples indicate, the most pressing need now is for better coordination between HHS and DHS on public health and immigration policy. The proposed public charge rule is only the most recent example of the inability of two critically important federal agencies to talk to one another. None of these things require publicly funded health care for impoverished non-citizens, much as public health officials might desire it. None of these things require any change in the current administration's anti-immigrant policy, either.
There are other ways immigration enforcement policy affects population health, but it is not my goal to catalogue these here. In all instances, giving state and local public health officials a seat at the table would result in better policy without sacrificing federal enforcement goals. In the U.S., HHS is supposed to represent state and local health department interests in federal policy made by DHS, but it is unclear that it currently prioritizes that role.
But Congress, too, must find a way to demonstrate that public health is not a partisan issue. Mind-numbingly, the most recent Congress allowed funding to expire for the Pandemic and All-Hazards Preparedness Act, legislation first enacted in 2006 to help prepare the nation for pandemic flu and other public health emergencies. A reauthorization act is pending that would restore funding to help states respond to public health emergencies. May Congress take action soon for the safety of all, regardless of where we were born.
